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Compliance Problems in Website Accessibility and Implications for Entrepreneurs
By Kei Komuro
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Over the last decades, making a website has become a popular business decision for many
entrepreneurs. According to the websites survey conducted by a marketing company in 2018,
two-thirds of small businesses have their own websites; even for small businesses without a
website, more than half of them plan to build their websites.1 We can easily expect that a
greater number of small businesses may want to develop their own websites, especially during
thls challenging time, when the country is under lockdown and otherwise operating in a
business unfriendly environment. Although a substantial number of entrepreneurs wish to
establish websites, they face significant challenges in designing them. In this article, certain
legal problems, in particular, trademark, privacy, and ADA compliance issues, will be explored,
and recommendations will be made to address them.

Part 1 of this article discusses the legal issues that may arise when entrepreneurs contemplate
the names of their websites and the names of the original brand products that they plan to sell
on them. Operators need to comply with several standards in choosing the names (e.g.,
operators should select a name that does not describe precisely what the product is). Even if
the names satisfy certain criteria, entrepreneurs still need to check whether other parties have
already used names that are identical or similar to the names the entrepreneurs plan to use.

Part 2 of the article focuses on privacy issues. As websites collect several kinds of information
from the customers, entrepreneurs need to realize that they put themselves at risk if they do
not inform customers that they collect, use, and disclose the customers’ information. To
minimize the risks, they need to consider not just federal laws but also state laws. California is
one of several states that have privacy laws that require the operators to meet a higher
standard of customer protection. It is important for entrepreneurs to be aware that once they
go online, their customers are no longer local but national, which might expand the business
but expose the entrepreneurs to greater risks.

Part 3 suggests what entrepreneurs may do to make their websites available to disabled
individuals. As websites are likely considered “public accommodations” under the Americans
With Disabilities Act, businesses that have websites need to make sure that people with
disabilities have “equal and full enjoyment” of whatever is provided on the websites. In making
the websites friendly for people with disabilities, business owners should design websites that
comply with the Web Con-

tent Accessibility Guidelines created by the Worldwide Web Consortium. It is also important to
note that the entrepreneurs may still be liable even if a third party wholly or partly operates the
websites.

In each part, | use fictional characters to demonstrate what an actual business might be faced
with when setting up a website. Although the article includes several points that readers may
find useful, please note that this is written for educational purposes. Business owners should



consult with legal professionals to ensure their websites are in compliance with federal and
state laws.
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Legal Problems and Operations

When entrepreneurs start to conduct a business online, they will consider what to include and
what to not include on their websites. Some people prefer to create their websites themselves,
while some ask third parties to develop the websites for them. Third parties provide different
types of services; some parties design the website from scratch, while others offer templates
business owners can choose from and customize.

Whether entrepreneurs make the websites themselves or use third parties to build the
platforms, they can easily fall into legal pitfalls. For instance, companies you never heard of
might bring a lawsuit if they find out that their website’s name is confusingly similar. Customers
might claim that they feel uncomfortable when they put their personal information into the
entrepreneur’s website. Customers with disabilities might even sue the business if they cannot
easily operate the website. Unless the business owners have legal expertise themselves or use
third parties that provide high-level legal services, they often do not know what legal risks they
are taking and how should they deal with them.

Now, let’s suppose that John, the owner of a local coffee shop, Fordham Coffee,3 faced with
the impact of the global pandemic on retail sales, decides to launch a website where his
customers can buy coffee beans and other associated products. To save money, John tries to
make the website almost entirely on his own. When he starts to think about the name of the
website and Fordham Coffee’s original brand products to be sold online, he faces several
problems—how should he create the names that will be exposed to preexisting and potential
customers on the internet? Should he care about trademark issues,

even if he does not plan to register his business name as a trademark?
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Part 1: Trademark Compliance
A. Factors Affecting the Choice of Name

Entrepreneurs should be aware if any substantive legal reasoning bars the use of the name,
whether it

is the name of the website or the name of the original brand products. From a trademark
eligibility standpoint, business owners must consider several elements, including, but not
limited to, the feature, distinctiveness, and descriptiveness of the name. There are several
factors that the websites or original brand products may or must (or must not) have in their
names.

1. May and Must: What Entrepreneurs Should Do To Comply

The name of the online business should be distinctive, and, wherever possible, related to the
nature and purpose of the enterprise to be conducted; however, the name should not
generically describe exactly what the product is, as such names are difficult to protect with
trademarks.4 For instance, John’s website should not be named “Online Coffee Store”
because it is a generic description and therefore cannot be trademarked.

Instead, the name may be a coined term (i.e., a term that did not previously exist in the English
language).5 The name may also be an arbitrary mark (i.e., a mark not commonly associated
with the product or service).6 Furthermore, the name can be suggestive or something that
requires the consumer to exercise some imagination to determine the nature of the goods or
services.

Accordingly, Fordham Coffee’s original brand coffee may be named “Samurai” because the
term may be nonEnglish and does not have to be necessarily linked with coffee; it also may
suggest strength and energy.

The name must not be merely descriptive or deceptively non descriptive. For instance, the
name must not describe an ingredient, quality, characteristic, function, feature, purpose, or use



of the specific goods or services.9 Furthermore, the name must not convey
misrepresentations.

Going back to our example, then, Fordham Coffee’s original brand coffee should probably not
be named just “Decaf Blend,” because it merely describes the feature of the product. The
name of the original brand coffee should not include the word “decaf” if the coffee contains
caffeine. This is because presenting regular coffee as decaf coffee misrepresents this feature of
the product.

The name should also not be primarily geographically descriptive or primarily geographically
deceptively non-descriptive, especially if the primary significance of the name is a generally
known geographic location; consumers would be likely to think that the goods or services
originate in the geographic place identified in the mark, or that the name identifies the
geographic origin of the products or services.11 For instance, Fordham Coffee’s original brand
coffee should not be named “Columbian Coffee,” if the coffee beans come from Ethiopia
because it mistakenly describes where the coffee originated. Besides, even if the coffee beans
come from Columbia, Fordham Coffee still should not name the product “Columbian Coffee,”
because it merely indicates the geographic origin of the coffee beans.

“The name of the online business should be distinctive, and, wherever possible, related to the
nature and purpose of the enterprise to be conducted; however, the name should not
generically describe exactly what the product is . ..”
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Lastly, the name should not be merely someone’s name.12 For instance, John should not name
his website “dohn’s” or “John’s Coffee.”

It is important to note that even if entrepreneurs successfully come up with names that comply
with the elements that are mentioned above, the names must be distinctive in describing the
products’ features, including, but not limited to, the sound, appearance, meaning, and
commercial impression conveyed by the product or service. These features are considered
only if consumers are likely to assume (mistakenly) that the associated goods/ services come
from a common source.

Therefore, Fordham Coffee’s website should not be named “Star Bags Coffee Club,” because a
company with a similar name already exists (Starbucks). Since there are chances that other
companies have filed similar or identical names with the United States Patent and Trademark
Office (USPTO), entrepreneurs cannot ignore the trademark issue. Even if they do not plan to



register the name of their companies’ websites or original brand products as the trademarks,
they still risk being sued by the other companies. Businesses can prevent this by checking to

see if an identical or similar names or trademarks have been filed by visiting the USPTO’s
website to see whether the name is available. This method alone, however, is insufficient to
check whether the other parties use similar or identical names. Some parties might use the
names, but don’t file the names with the USPTO for several reasons (e.g., it’s time-consuming
and costly). Although it is difficult to fully ensure that only one entity uses the particular name,
entrepreneurs should at least try to make sure that other parties aren’t using the names they
want to use by searching the websites of the USPTO and other agencies.

With the help of an attorney, John comes up with the names of his website and original brand
products, and he confirms that these names comply with the trademark rules. John decides to
file the names with the United States Patent and Trademark Office to register them as
trademarks so that he can make sure no one will use the names and that he will not be
infringing on other businesses.

Next John starts to think about how he will use his website to communicate with his
customers. When the customers buy the coffee beans or associated products from John
through the website, they need to put their addresses or other personal information on the
websites. John is faced with several questions—to what extent should he care about the
privacy of the customers? Does John need the consent of the customers when he provides
their personal information to the coffee distributors, manufacturers, or other associated
services?
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Part 2: Privacy Compliance
A. The General Concept of Privacy

In the United States, the Federal Trade Commission plays a significant role in encouraging
private businesses to make sure consumers know how they collect, use, and disclose the
customers’ personally identifiable information. If the companies fail to notify consumers when
they receive the information, the FTC may file complaints against companies for collecting
information without the

customers’ knowledge. The idea that the FTC emphasizes here is that consumers cannot offer
consent where the website does not disclose what the operators do with the consumers’
data.19

Although multiple definitions of personally identifiable information exist, it is essential to note
that

such information includes the data that can be “used

to distinguish or trace an individual’s identity, either alone or when combined with other
personal or identifying information that is linked or linkable to a specific individual.”20
Examples of personally identifiable information include, but is not limited to, the Social Security
Number, date and place of birth, personal financial information, employment record, and
criminal record of an individual.21

When companies draft their privacy policies to inform the customers that they collect, use, and
disclose personally identifiable information, they should mention these measures in detail.
Importantly, the companies must identify the types of information that they collect and the
ways they receive the information, how the company uses and protects the information, the
kind of information that they share with third parties, and the customers’ control over their
information.22

John starts to think about what kinds of customer information is necessary for his online coffee
business. John noticed that his company collects various types of personal information,
including contact information, payment information, shipping information of third parties (e.g.,



the address of the customer’s friend), the customer’s device identifiers (e.g., the IP address of
the customer’s computer), and the customer’s browsing history.23 After John identifies all the
possible information that his online business will collect from the customers, John considers
how such information will be collected. While some of Fordham Coffee’s customers might
purchase products with their computers, others might buy the products with their smartphones
or tablets. John also plans to use a system that allows Fordham Coffee’s website to store the
customer’s information so that customers do not need to input their information every time
they visit the web-site.

After John writes down the ways in which the personally identified information is collected, he
should think about how he will use and protect the collected data. Since John wants to know
which age group likes what kind of coffee, he would like to share the customer information with
marketing companies and other service companies. John might also provide customer
information to public authorities if he suspects there is fraud or criminal activity on his website.
To prevent fraud and other types of crimes, John realizes that not only his company but also
his customers need to put effort into protecting themselves; for instance, customers might
make their passwords long and complicated to protect themselves from the chance of their
passwords being stolen.26 In addition, John realizes that it will be important to inform the
customers that they can have a certain level of control over their personally identifiable
information; they are able to adjust the amount of the information that they provide to John
through the website.27

Next John decides what to include in the privacy policy of Fordham Coffee. When he starts to
draft the policy, he realizes that one substantial thing changes in the transition from a physical
store to an online store—the scope of the customers. When John was operating his coffee
business in his physical café, most of his customers were neighbors from the local area. Now,
the customers are potentially from all U.S. states.28 John takes a look at relevant statutory law
to see if some states have any special privacy laws and learns that California has a unique
privacy policy.
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B. California Consumer Privacy Act (CCPA)

Although California has several complicated privacy laws, one of the most time-consuming
laws to comply with is the California Consumer Privacy Act of 2018 (CCPA), which went into
effect on January 1, 2020.

Under CCPA, the privacy policy must (1) disclose that California residents have the right to
request the information that the company collects from them, and that the companies are
required to respond to the request, (2) provide alternative ways in which the customers may
request the information (e.g., phone number, email address, etc.), (3) let the customers know
that they have an option to opt out from giving their personally identified information

to third parties, (4) list all the types of information the companies have collected, (5) disclose
the sources of the information (i.e., the sources from which the companies receive the
information), (6) disclose the purpose for colmodation, we must look into the case law to
determine the scope of a public accommodation.

In the Winn-Dixie case, the plaintiff, an individual with a vision disability, brought an action
against the Winn-Dixie Stores, a regional chain of grocery stores, under Title Ill of the ADA.32
One of the issues discussed was whether the store’s website, which was inaccessible to the
plaintiff, was considered as a service of public accommodation. The federal court concluded
that the website is a

“To design a website that is accessible to anyone . . . follow the four principles: it should be
perceivable, operable, understandable, and robust lecting the information, and (7) list the
information that the companies disclose to the third parties.29

After John writes a memo about the provisions which specifically apply to California residents,
he drafts a privacy policy. Meanwhile, he asks his web designer friend to help him create the
Fordham Coffee website. When his friend asks about John’s preferences for font, color, and
sound features, John considers what kind of website will be attractive to his prospective
customers. He remembers that one of his frequent customers is deaf. That prompts him to ask
how he can make the website accessible for prospective customers with disabilities and
wonders if he has to comply with any laws or guidelines.
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Part 3: ADA (Americans With Disabilities Act) Compliance
A. Interpretation of “Public Accommodation”

Under the Americans With Disabilities Act (ADA), places of public accommodation are
prohibited from discriminating based on disability and are required to comply with ADA
standards.30 It is a question whether a website is considered a public accommodation. Title I
of the ADA states that a public accommodation is a facility whose business affects commerce
and falls into one of 12 categories, including places of lodging, establishments serving food or
drink, places of exhibition or entertainment, places of public gathering, sales or rental
establishments, service establishments, public transportation terminals (depots or stations),
places of public display or collection, places of recreation, places of education, social service
center establishments, and places of exercise or recreation.31 Since the law does not explicitly
state whether a website is included in the definition of public accom service of public
accommodation, where the website was “heavily integrated” with, and “operated as a
gateway” to, the physical store locations.33 In another case, Go-



mez, the court held that a website is not a place of public accommodation under the ADA ,
where the website is “wholly unconnected” to a physical store.34 It might be questionable
whether the companies whose websites are neither “heavily integrated” nor “wholly
unconnected” with their physical stores should make their websites available for customers
with disabilities. However, when we look at the ADA’s purpose—that individuals with disabilities
are to be given “full and equal enjoyment of the goods, services, facilities, privileges,
advantages, or accommodations of any place of public accommodation” — we might find that
even companies whose websites are slightly connected to physical stores should regard ADA
as potentially applicable.35 In other words, many private companies could be liable if their
websites have not complied with ADA standards. It is important to note that even if third
parties operate the websites, the businesses may still be liable if the websites lack
accessibility.36 Here, we face a substantial question—what standards should the companies
comply with?

B. Web Compliance

While the ADA does not address particular standards that the companies should follow, the
U.S. Department of Justice cites to the Web Content Accessibility Guidelines (WCAG) created
by the World Wide Web Consortium, an international group that sets standards to improve web
accessibility.37 To design a website that is accessible to anyone, WCAG encourages website
designers to follow four principles for their content: the websites should be perceivable (i.e.,
users must be able to perceive the information), operable (i.e., users must be able to operate
the website), understandable (i.e., users must be able to understand the data and the operation
of the website), and robust (i.e., the content should remain accessible as technologies
evolve).38 Under these principles, the World Wide Web Consortium recommends compliance
with 12 guidelines in creating accessible websites.

As for perceivability, the WCAG recommends that the website provide the following: (1) text
alternatives (e.g., large texts and simpler language), (2) alternatives for time-based media (e.g.,
a screenplay for synchronized media content), (3) content that can be presented in different
ways, and (4) content that is easy to see and hear.

As for operability, the WCAG recommends that the website provide the following: (5) the option
to make every operation available from a keyboard, (6) enough time to read and use the
content, (7) content that does not cause seizures, and (8) ways to help improve navigability by
the users.

As for understandability, the WCAG recommends that the website meet the following criteria:
(9) readable and understandable, (10) functions in predictable ways, and (11) helps users avoid
pitfalls (i.e., mistakes) in using the internet.

As for robustness, the WCAG advises that designers (12) maximize compatibility with
developing technologies.

John researches the WCAG standards and instructs his web designer to include the features
that satisfy all the 12 guidelines that the WCAG recommends. He also makes a note to

regularly check the WCAG’s website to see if there are any updates to help make sure that his
website complies with any new accessibility standards in a timely manner.
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Conclusion

While websites have been popular for many entrepreneurs, businesses face several challenges,
including ensuring compliance with trademark, privacy, and ADA standards. Although these
challenges are substantial, understanding the law will help business owners avoid potential
lawsuits and can help them differentiate their business from others.

Having said this, considering these challenges alone may not be sufficient, because these are
just some of the many number of issues that have to be addressed. Entrepreneurs need to look
at specific laws concerning the type of business and products or services that they will provide
online. For example, if John wants to sell online gift cards that can be used to purchase
products on Fordham Coffee’s website, John must avoid sales in excess of $10,000 to a single
person in any one day.44 In addition to the three issues discussed here, entrepreneurs need to
take a look at all laws that apply to their specific business. With regard to privacy, any website
operators thattarget children need to comply with the Children’s Online Privacy Protection Act.

Although it is sometimes challenging to address all the issues around website accessibility,
entrepreneurs need to stay up to date on website compliance laws if they wish to avoid legal
pitfalls and to minimize potential risks as much as possible.
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